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natural right to gain a livelihood by intelligence, honesty and 
industry in the arts, sciences, professions or other vocations. Be- 
fore the law her right to a choice of vocations cannot be denied 
or abridged on account of sex. Re Leach's Petition, 134 Ind. 665. 
There would seem to be no reasonable ground except the single 
one of physical protection why a woman should be deprived of 
the right to determine for herself how many hours during each 
day she can and may work in an employment conceded to be law- 
ful in itself and suitable for her to engage in. Ritche v. People, 
155 111. 88; Ex parte Kubach, 8t Cal. 274. The police power, no 
matter how broad, is not above the Constitution. It is true that 
the conflict between the legislative act and a specific provisions of 
the Constitution or fundamental law must be clearly apparent or 
the Judiciary will not be justified in holding it unconstitutional. 
Woodworth v. Union Pacific Ry. Co. 18 Cal. 600. But to be sus- 
tained, the act passed in pursuance of the police power must have 
some apparent relation to the ends sought to be accomplished, 
viz. , to the comfort safety and welfare of society. It cannot in- 
vade the rights of persons and property under the guise of a police 
regulation when it is not such in fact. Re Jacobs, 98 N. Y. 98; 
People v. Gillson, 109 N. Y. 389. 

Viewed in the light of the forgoing suggestions, the decision in 
People v. Williams, would seem to be in accord with the prevail- 
ing opinion at the present time. As was said in one of the com- 
ments on the case, it is probable that the chivalric favoritism for 
women, which prevails in this country probably more that any- 
where else, rather than any scientific conviction of sanitary or 
hygienic ends, is the basis of such legislation. 

CONTRACTS IN RESTRAINT OF TRADE CLEMONS VS. MEADOWS. 

A recent case reported in 94 S. W. 13, decided by the Court 
of Appeals of Kentucky, involves the legality of a contract be- 
tween two competing hotel proprietors, whereby one agreed, for 
a consideration, to keep his hotel closed for a period of three 
years. This agreement was held to be void, as the hotel keeper 
owed a duty to the public, and could not contract in violation 
of this duty. 

The law in regard to contracts in restraint of trade has under- 
gone a gradual and beneficial reform, largely due to the changed 
conditions of the commercial world. The earliest cases reported 
on this subject show that contracts in restraint of trade, even 
though limited as to time and place were void as being against 
the common law. Year Book 2 Hers. 5 fol. 5, p. 26 (1415). 

The strictness of this rule was due to the English law of ap- 
prenticeship. This law forbade any trade until a certain ap- 
prenticehip had been served and then a formal admission to a 
guild was required. The tradesman must have continued in 
that guild or do nothing. Naturally any agreement which 
would restrain his practicing his trade was severely dealt with. 
The courts would not allow a man to barter away his usefulness, 
and by enforced idleness, to a certain extent pauperize himself. 
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The law in this form remained for two hundred years un- 
changed. But in 162 1, in the case of Broad vs. Jollyfe, Cro. jac. 
596, the law was relaxed somewhat, and it was decided that, for 
a valuable consideration, one might agree not to use his trade in 
a particular place. It was said that the consideration was neces- 
sary in order to balance the restraint of trade. So too in Dz.vis 
vs. Mason, T. R. 118, decided in 1793, a contract to refrain 
from a trade limited as to time and place, and founded on a valu- 
able consideration, was held good. The basis of these decisions 
was that the restraint was limited in space for as it is said 
Cowen 307, decided in 1827, that " a restraint throughout the 
kingdom " was bad. 

The final step in the development of this law, as shown by 
the modern authorities, was to disregard the partiality of the 
restraint, and decide the legality of each contract on its own 
facts and circumstances. The question as to the validity of the 
restraint imposed at present depends on what is reasonably 
necessary to protect the person for whose benefit the contract 
was made, having regard to the nature of the business and the 
territory embraced in its trading operations. Diamond Match 
Co. vs. Robetr, also National Benefit Co. vs. Union Hospital Co. , 
11 S. R. A. 437 and cases cited. 

In the case of persons owing a duty to the public, another 
question enters into such a contract. Here the public is affected 
more directly, and if the public interests are endangered, the 
contract threatening them must fall. In demons vs. Meadows, 
the two contracting parties were the owners of the only two 
first-class hotels in the town. An agreement to close one al- 
though for a limited time might affect the travelling public 
seriously. Although it is admitted that a hotel-proprietor might 
close his hotel if he so desires, yet the interest of the public 
demands that he shall not contract away his right to keep his 
hotel open in favor of a competing hotel manager. The court 
thus applies the same reasoning to agreements in respect to 
hotels as it does to similar contracts between railroads; the 
ratio decidendi is not the character of the contract, but the char- 
acter of the contracting parties. But this power of the courts 
to declare a contract void on the grounds of public policy should 
be exercised guardedly, as it is quite as much in accord with 
justice that the liberty to make a legal contract should be pro- 
tected as that a remedy for a breach of an illegal contract should 
be denied. 



THE RIGHT TO SPECULATE IN THEATRE TICKETS UPHELD. 

A decision of interest to proprietors of theatres, college ath- 
letic associations and all who sell tickets for any public perform- 
ance or amusement was recently rendered by the Supreme Court 
of California in the case of Ex Parte Quarg, reported in the 84 
Pac. 766. 

In 1905 the Legislature of California passed a statute pro- 



